Measurement an ‘Brownfields

This article discusses current valuation theory as applied to the measurement of economic
damages resulting from the presence of an environmantal candition of cencern, and how
legislation such as the illinois Brawnfields might influence the market value of such property.

Since 1980, with the advent of

the Comprehensive Environmen- -

tal Response, Compensation and
Liability Act {CERCLA, Super-
fund),! the issue of damage to the
value of a property resulting from
the alleged or actual presence or
nearby presence of an environ-
mental problem has been the sub-
ject of significant discussion and
legal activity. During the past four
to five years some of the concerns
of environmental damage to prop-
erty value, and the related issue of
urban blight, have become focused
in state actions in the form of
“brownfields” legislation intend-
ed to bring environmentally trou-
bled property back into productive
use.? The recent Illinois initiative
in this matter, ILCS §: Title X VII:
Site Remediation Program {Illinois
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Brownficlds) is probably one of the
most far-reaching and important
pieces of such legislation for the
following reasons:

O Illinots Brownfields holds out
the promise of placing primary
control for the timing of actions
and decisions in the hands of the
property owner, as opposed to the
bureaucrat, This is important sim-
ply because time is money to the
property owner, an issue of less
importance to the environmental
agency.

O Tllinois Brownfields holds out the
promise of an absolute end to reme-
diation activities, and their associ-
ated liability for remediation costs,
something that is currently not
available in other states or under the
federal rules and regulations.

J llinois Brownfields appears to
put an end to “strict joint and sev-
eral” liability, instead assigning
liability proportionate to the phys-

ical contribution of the responsi-
ble parties with any portion for
which a responsible party is finan-
cially unavailable (the “orphan”
share) funded from a general pub-
lic account established for this
purpose.

O Ilinois Brownfields requires
that the risk associated with a
given environmental problem be
the basis for the decisions to be
made governing the need for and
timing of remediation, as opposed
to the past practice of a set of arbi-
trary standards set for the worst
risk exposure situation, which
may or may not be applicable ina
specific case.

DEFINITIONS AND IMPAIRED
PROPERTY VALUATION THEORY

Because the practice of the valua-
tion of environmentally impaired
property is a recent development
(essentially within the last 10 of the
over 200 years of modern appraisal
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history), and one that is still under-
going change, it is necessary to
carefully define a number of terms

and ideas prior to a discussion of

measurement techniques and con-
sequences. These ideas have been
discussed by the author elsewhere,
and are only briefly reviewed here.?

Impaired Market Value

The (environmentally) impaired
market value of real property is
defined as the unimpaired market
value less the direct costs of reme-
diation and the impact of certain
market factors related to the pres-
ence of the environmental condi-
tion. Briefly, the unimpaired maz-
ket value is the valuc of the subject
as if the environmental condition
did not exist. The direct costs
include the most likely cost of
remediation, the most likely cost of
any restrictions on use or changes
in highest and best use resulting
from either the condition or the
remediation activities, and the
most likely incremental cost of
financing caused by the condition

or its remediation, net of the most
likely value of any recoveries.

The market factors include the
impact of such factors as the risk
that the most likely costs will
understate the actual costs, that the
most likely recovery will over-
state the actual recovery, and the
impact of subjective factors that
are sometimes referred to inap-
propriately as “stigma” and relate
primarily to market attitudes and
knowledge with respect to the
specific environmental situation.
For reasons that will be amply
demonstrated later in this article,
“stigma” effects would be more
accurately described by the phrase
“Temporary Market Adjustments”
when related to most environ-
mental conditions.

Source, Nonsource,
and Adjacent PI‘OIIUEIIBS

The subject property may be one
of three types—a source, a non-
source, or an adjacent property—
with respect to the environmental
condition of concern. A source
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property is the property on which
the release of a hazardous sub-
stance or waste occurred, or on
which the condition of concern
originated. Under CERCLA, the
release is viewed as having creat-
ed a facility.* “Potentially Respon-
sible Parties” (PRP) associated
with the source property under
CERCLA have strict joint and
several liabilicy for the remediation
of the “facility.”?

A nonsource property is cont-
aminated by the release and there-
fore considered a part of the facil-
ity, but is not the property on
which the facility originated.
Under CERCLA a nonsource prop-
erty does not generally have
responsibility for remediation
costs, a major component of any
diminution to value. The example
in Exhibit 1 of the source and non-
source property physical rela-
tionship is of a plume of contam-
inated groundwater created by a
leak or spill of refined petroleum
products from a gas station (the
source property)é. The owner/
operator of the gas station is
responsible for remediation of
the groundwater, including the
groundwater underlying the non-
source property. This is empha-
sized by recent Environmental
Protection Agency (EPA} policy
statements wherein the EPA made
clear that it would not pursue a
nonsource property owner for
contribution to remediation costs
under certain circumstances and
further would act to provide such
protection to the nonsource prop-
erty owner against third-party
suits for contribution as are with-
in its power.”

An adjacent property is not con-
taminated and therefore does not
contain a portion of the “facility,”
but the allegation is frequently
made that its value is influenced by
the nearby presence of a source or



non-source property. The adja-
cent property does not have any
cleanup cost responsibility.

Time and Valuatlon Theory
An appraiser, in establishing the
market value of a property, does
s at a specific point in time. This
is an extremely important fact
when evaluating the damage to val-
ue that may have resulted from the
presence of an environmental con-
dition, especially relative to non-
source and adjacent properties. To
understand this issue, it is neces-
sary to understand the behavior of
the impaired market value over
time. The consensus opinion of vir-
tually all recognized experts in the
field may be represented by Exhib-
it 2, wherein the behavior of the
unimpaired and impaired market
values over time is illustrated.
Exhibit 2 depicts what may be
considered to be the typical life
cycles of value impairments given
that the environmental condition
may be successfully remediated
within a reasonable period of time.
The assumption is made for the
purposes of illustration that both
the nonsource and the source prop-
erties are identical in every respect
associated with value except that
the environmental condition orig-
inated on the source property.
The adjacent property life cycle is
not shown, nor will it be farther
explicitly discussed, simply be-
cause it is a relatively simple case
with a very much shorter life cycle,
and with less dramatic value
impacts. An adjacent property
does not experience remediation
costs or restrictions on use or
changes in highest and best use.
Except for the discussion of
changes in restrictions on use or
changes in highest and best use
which may be pertinent to the
nonsource property, all comments
that follow relative to the non-
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source property are equally applic-
able to the adjacent property.

The value behavior of the prop-
erties as if there were no environ-
mental condition is depicted by the
broad unimpaired value line,
increasing with time due to normal
market forces. The source property
impaired value indicates a steep
decline immediately after the prob-
lem is first discovered, reflecting
maximum uncertainty about
impact on value, use, financing,
cost of remediation, and develop-
ment among other issues.

After a remedial investiga-
tion/feasibility study (RI/FS) or its
equivalent has been completed, the
value begins to recover because
uncertainty is reduced as the con-
dition and the approximate costs of
remediation are better understood.

During the period in which the
remedial action plan (RAP) is
undergoing review and approval,

the value continues to increase
because once again uncertainty is
being dissipated as the governing
environmental authority’s require-
ments become known and finally
approved.

As remediation takes place, the
value again improves, essentially for
the same reasons as those associated
with the increase in value as con-
struction on any property improve-
ment progresses. When the RAP is
completed, there is generally a peri-
od of time during which the envi-
ronmental authority reviews the
results of the work before it issues
a “No Further Action” letter; and
again with the passage of time, giv-
en no adverse findings, the value
continues to improve,

After the No Further Action let-
ter has been approved, the value
undergoes a final improvement
step until full unimpaired market
value is achieved. In certain cir-
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cumstances, particularly where
the productive use of the proper-
ty is not restricted and the conta-
minant is well known and reme-
diation processes well understood,
value recovery may not wait for the
passage of all of the intermediate
stages.

Except for the tangible changes
in value associated with, for exam-
ple, the progress of actual reme-
diation activities, most of the
changes in value noted previous-
ly are associated with what is fre-
quently referred to as “stigma.”
The recovery in value is directly
related to a decrease in uncer-
tainty and, because of the tempo-
rary nature of the magnitude of
uncertainty, exemplifies the rea-
sons for the author’s preference for
the phrase “Temporary Market
Adjustments” instead of “stigma”
with its incorrect implication of
permanency.

With respect to the nonsource
property a similar behavior is not-
ed, with one major difference. As
soon as it is recognized that the

subject property is in fact a non-
source property, the decline in
value is generally halted and
improvement in value begins. The
timing of the recovery in value for
a nonsource property is generally
not dependent on what is hap-
pening on the source property.’
Depending on the circumstances
the improvement in value, or the
return to full unimpaired value,
may be even more rapid than illus-
trated here, particulacly if there is
no restriction on use or change in
highest and best use for the non-
source property.

The valuation of a subject prop-
erty under the circumstances not-
ed in Exhibit 2 may be illustrated
by considering a progression of
sales in an efficient market. Sup-
pose that both the source and
nonsource properties are sold four
times during the impaired value life
cycle, on exactly the same dates.
The sale dates are:

B The day before discovery of a
prablem. (Owner 1 sells to

Owner 2.}
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B At a point in time before the
RI/FS data has been fully
developed and assuming
that, for this example, the
unusual circumstance that
identification of the non-
source property as such does
not take place until this
point in time. Normally, the
establishment of a property
as nonsource occurs much
earlier in time. {Qwner 2
sells to owner 3.}

1 At the midpoint of the reme-
dial action plan. (Owner 3
sells to owner 4.)

B At the end of the impaired
value life cycle. This progres-
sion of sales is illustrated in
Exhibit 3. (Owner 4 sells.)

Also shown in Exhibit 3 are the dif-
ferences between the unimpaired
market value and the impaired
market value for the source {SD_)
and nonsource (NSD_} proper-
ties. There are only two each
because there is no discernible
difference in values on the date just
prior to discovery, or after the
impaired value life cycle has been
completed. Note that the source
property always suffers a greater
diminution in value than the non-
source property.

Difterences in Market Value
as of a Specific Date
The differences between the unim-
paired and impaired market values
of the source and nonsource prop-
erties may be summarized as in
Exhibit 4, assuming all the re-
quirements of fair market value
as defined in appraisal practice.
On the day before discovery no
difference could have been dis-
cerned. Before the RI/FS is com-
pleted—at the time of greatest
uncertainty with respect to the costs
and type of remediation required—
the difference would have been at
its greatest in the amount SD1 for

e



the source property and NSD1 for
the nonsource property. At a later
point in time during the progress of
remedial activities, the amount of
difference would be less than the
maximum difference and in the
amounts of SD2 for the source
property and NSD2 for the non-
source property. After the comple-
tion of the impaired value life cycle
the difference for either property
would again be zero because both
would have returned to full unim-
paired market value (the nonsource
property having completed its
impaired value life cycle before the
completion of the impaired value life
cycle for the source property).
Because an appraisal or a sale
represents the value of the prop-
erty at a specific point in time,
the differences between the un-
impaired and impaired values
described previously may not rep-
resent damages. This critical point
has to do with the ownership of the
property and represents a fre-
quently misunderstood concept.

In Rem vs. In Personam

A legal and economic distinction
must be pointed out, and the crit-
ical point earlier must be addressed
if the objective of the analysis is to
identify damage. Specifically, are
damages suffered by the property
(that is, in rem), or are they suf-
fered by the owner (that is, in per-
sonam)?'0 While the courts will
have the final word on this subject
with respect to environmental con-
ditions, it is logical to assert that
the latter is the case, i.e., the own-
er suffers the damage. Given this
argument, note what happens with
respect to the differences in value
for each subsequent owner.

The party who purchased the
property (whether source or non-
source) on the day before the dis-
covery of the problem and then
sold the property on the day of

"EXHIBIT4
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maximum uncertainty (Owner 2)
indeed suffered damages in the
amount of 5D1 or NSD1. How-
ever, all subsequent owners prof-
ited from the environmental con-
dition. The party who purchased
the property from Owner 2 on the
day of maximum uncertainty and
sold during remediation (Owner 3)
profited in the amount of SD2 —
SD1 for the source property, and
in the amount of NSD2 ~ NSD1 for
the nonsource property. The par-
ty who purchased next and sold at

the end of the impaired value life
cycle for unimpaired value V
{Owner 4) profited in the amount
of V - SD2 for the source proper-
ty, and the amount of V — N5D2
for the nonsource property. These
facts are summarized in Exhibits
5,6,and 7,

As a general principle, it may be
said that anyone purchasing a
property after the time of greatest
uncertainty with respect to the
magnitude of the problem and its
attendant potential remediation
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costs and restrictions on use has
passed will benefit from the situa-
tion through the action of increas-
ing value resulting both from the
normal (i.e., unimpaired} behavior
of the marketplace, and from the
remediation of the facility. It may
further be said that anyone pur-
chasing a property before the date
of first discovery and holding it
until after the end of the impaired
value life cycle will not suffer dam-
age under the conditions assumed
to exist for this discussion. Only

those who buy before the identi-
fication of an environmental prob-
lem and sell during the impaired
value life cycle may suffer the
consequences of a diminution in
value.

This logical conclusion is whol-
ly consistent with economic theo-
ry. When a purchase is made at the
peak of the market, a loss is suf-
fered by the purchaser if a subse-
quent sale takes place at the bot-
tom of the market. All purchasers
who buy at or after the market low

OAMAGE MEASUREMENT AND BROWNFIELDS
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B ST point and sell while the market has
EXHIBIT 7 still not passed its next peak will
Seller Losses/Profits enjoy a profit: a source of signifi-
cant satisfaction to the environ-
Date Source Property Nonsource Property mental “bottom fishers” that are
Owner 1 $0 50 emerging in the marketplace, and
to the investors and lenders who
Owner 2 Loss of: SD1 Loss of: NSDA . . .
: have discovered a profitable niche
Owner 3 Profit of: 5D2 - 5D1 Profit of: NSD2 ~ NSDA1 in supporting their acrivities.
Cwner 4 Profit of: V-8D2 Profit of: V -~ NSD2

IMPACT OF ILLINOIS BROWNFIELDS
ON IMPAIRED MARKET VALUE

The recent Illinois Brownfields
law!! may result in a considerable
improvement in the market value
of real property having an envi-
ronmental condition. With respect
to the foregoing discussion of the
environmentally impaired mar-
ket value the following points
come to mind.

The intent of the Site Remedi-
ation Program was stated as “To
establish a risk-based system of
remediation based on protection of



human health and the environment
relative to present and future uses
of the site.”12 The idea behind the
Brownficlds movement has been to
implement the scientific and engi-
neering facts associated with rel-
ative risk, that some sites pose
greater relative risks because of the
use to which they are put than oth-
er sites that may have the same
contamination, but a different use.

Remediation costs generally
increase disproportionately as the
amount of contaminants allowed
at the end of the remediation
process decreases. Depending on
the site use, contaminants pre-
sent, and other factors, Illinois
Brownfields is intended to allow
for a remediation goal at a level of
contaminants that is greater for an
industrial property than would be
the case for a residential use prop-
erty, resulting in a potentially sig-
nificant decrease in remediation
costs but without an increase in
risk to human health or the envi-
ranment. In addition, the remedi-
ation goal would be established in
a manner that should be more
objective than at present, reducing
the uncertainty associated with
the remediation cost component of
the market factors.

One of the touchstones for
determining an appropriate reme-
diation goal for a site is the area
background level.’? “. . . remedi-
‘ation objectives established under
this Section shall not require re-
mediation of regulated substances
to levels that are less than area
background levels.”1* While this
requirement may at first appear to
be at odds with the ideal of clean-
ing up the environment, in scien-
tific and engineering terms it is
sound practice. It prevents the
creation of a temporarily clean
“hole in the donut” of otherwise
surrounding volumes of soils and
groundwater that have the same or

very similar conditions. If a site in
such an area were rendered pris-
tine, in almost all cases it would
eventually revert to a level of con-
tamination representing the
average of the surrounding area,
resulting in little having been
accomplished for a potentially
targe expenditure of funds.

The law also contains an explic-
it acknowledgment that methods
exist for reducing risk to accept-
able levels in conjunction with or
in place of traditional removal
operations. That institutional con-
trols can reduce risk to acceptable
levels is a fact that has been known
and well understood by the scien-
tific and engineering communi-
ties, but one that has not been rec-
ognized in most existing rules and
regulations. An institutional con-
trol might be a prohibition against
using the groundwater, or the
implementation of an effective
Qperations and Maintenance
(O&M) program designed to
maintain a low level of worker
exposure, or a similar exposure
control methodology.!®

The effectiveness of institu-
tional controls has been amply
demonstrated by the asbestos-in-
schools programs. The schools
have demonstrated that the use of
a well-designed O&M program
can maintain a low level of risk to
the health and safety of building
occupants at a fraction of the cost
of removal.

The foregoing factors in the
Illinois Brownfields law indicate a
potentially significant decrease in
the cost of remediation activities
and the uncertainties associated
with those activities.

The Iilinois Brownfields law
also contains a very important
provision that states that if a plan
of action is filed with the govern-
ing environmental agency, is
approved by that agency, and is

then subsequently completed by
the owner, a “No Further Reme-
diation Letter” (NFR Letter) will
be issued. The NFR Letter is issued
either by the governing agency or
by the passage of an appropriate
time interval in the event that the
agency does not act. The NFR Let-
ter is recorded as a part of the title
of the property and “. .. shall be
considered prima facie evidence
that the site does not constitute a
threat to human health and the
environment and does not require
further remediation under this
Act, so long as the site is utilized
in accordance with the terms of the
No Further Remediation Letter,” 16
The NFR Letter extends to “Any
successor-in-interest of the owner
of the site.”'7 As a result, the
competent remediation of a site
under the [linois Brownfields law
establishes a basis on which suc-
cessor owners can depend as pro-
tection from further remediation
requirements and assurance that
the site is safe for its intended use.

If the governing agency wishes
to reopen the matter, it must prove
that a provision of the Act has been
violated or that the NFR Letter
was obtained based on incorrect or
fraudulent information. While the
governing environmental agencies
do not generally deserve the rep-
utation they have for acting in an
arbitrary and capricious manner,
this provision of the Act insures
that even in those limited cases
where the agencies may have in the
past behaved in such a manner,
they will not be able to dosoin the
face of an NFR Letter.

The NFR Letter may be con-
trasted with the language of the No
Further Action letter cited:
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The Broward County Depart-
ment of Natural Resource Pro-
tection (DNRP) has received
and reviewed the (type of

report) dated for the
above referenced site. The
(type of report) is accept-

ed. This case has been reclas-
sified to inactive based solely
on the information submitted
by your consultant. . . .
Should additional infor-
mation become available
which indicates that the site
status has changed, DNRP
reserves the right to reclassify
the site to active and to require
further investigation and/or
remediation as appropriate.”!#

This type of No Further Action let-
ter leaves an owner and any suc-
cessor owner in a vulnerable posi-
tion; the remediation may be
reopened by the governing author-
ity for almost any reason, includ-
ing a change in the remediation
standards; and there is normally
little available recourse other than

expensive litigation to prevent
such a reopening of the issue. This
is part of the uncertainty that is
generally associated with the con-
cept of stigma as applied to
impaired property valuation and
tends to extend and deepen the
impaired value life cycle, particu-
larly for a source property.
Lenders are offered protection
that is generally equivalent to that
originally attempted by the EPA in
its proposed lender liability rules,
although there are some differ-
ences.!” This should result in a
greater availability of credit for
purchase of impaired property,
although the restrictions on cred-
it for such property are not as great
as commonly perceived. In three
recent case-specific surveys of
lenders, purchase mortgages have
been available at the same terms
and conditions as if the property
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were unimpaired for a shopping
center with gasoline contamination
from off-site, for a commercial
office building with the same con-
dition (both nonsource proper-
ties), and for a small industrial
building with soils contamination
(a source property).2? Essentially
all of the lenders were prepared to
provide financing at the same terms
and conditions as they would have
if the property had no problem.

There are several provisions in
the law that, if they withstand the
inevitable tests, will provide addi-
tional reasons to believe that an
impaired property will not suffer
as great a diminution in market val-
ue as it otherwise would. One of the
major causes of a reduction in
market value is the judicial inter-
pretation of CERCLA as a “strict,
joint and several” statute. Section
415 ILCS 5/58.9 appears to put an
end to this notion by stating:

(a} Cost assignment. (1)...in
no cvent may the Agency, the
state of lllinois, or any persan
bring an action pursuant to this
Act or the Groundwater Pro-
tection Act to require any per-
son to conduct remedial action
or to seek recovery of costs for
remedial activity conducted by
the state of Illinois or any per-
son beyond the remediation
of releases of regulated sub-
stances that may be attributed
to being proximately caused by
such person’s act or omission
or beyond such person’s pro-
portionate degree of responsi-
bility for costs of the remedial
action of releases of regulated
substances that were proxi-
mately caused or contributed to
by two or more persons.

A potentially less controversial
part of the law immediately follows,
starting at 415 ILCS 5/58.9 (2):

... in no event may the state
of Illinois or any person require
the performance of remedial
action pursuant to this Act
against any of the following:
{A) A person who neither



caused nor contributed to in
any material respect a release
of regulated substances en, in,
or under the site that was iden-
tified and addressed by the
remedial action taken pur-
suant to this Title.

A subtle but very important result
of the Ilinois Brownfields legisla-
tion is the partial removal of con-
trol over the timing of actions
from the environmental agency,
and the placement of more control
over timing with the owner of the
property. Time is money, a point
to which a bureaucratic agency is
not always sensitive. The Illinois
Brownfields places the owner in
the position to propose the reme-
dial action plan with the agency
required to respond within a spe-
cific time frame or, by default, the
plan is approved. Similarly, when
the owner believes the remediation
has been completed, the owner
may propose the form of the No
Further Remediation Letter and
the agency must act within a spec-
ified time frame or the proposed
NFR Letter becomes effective.

On balance, the Illinois Brown-
fields law appears to offer signif-
icant reason to believe that the
Impaired Market Value of a num-
ber of properties in Illinois will be
far greater than otherwise, a fact
that should be welcomed by own-
ers, lenders, and the general pub-
lic, including property taxing
authorities. Exhibit 7 indicates
how Illinois Brownfields might
influence the values of the hypo-
thetical properties discussed ear-
lier in this article.

SUMMARY AND STRATEGY
SUGGESTIONS FOR REDEVELDPMENT

With or without the Illinois
Brownfields law the sale, pur-
chase, financing, and redevelop-
ment of property having a condi-
tion of envirenmental concern is

occurring throughout the nation,
often at prices, terms, and condi-
tions approximating those applic-
able to a property without such a
condition. Buyers and sellers have
become more sophisticated in deal-
ing with such properties. Many
lenders have also become more
astute in dealing with impaired
property, even in some instances
recognizing significant and high-
ly profitable lending opportunities
associated with such properties.

The reality is that it is the abil-
ity of a property to generate a prof-
it for its owner, and to provide a
cash flow sufficient to service its
debts, that truly governs the mar-
ket value of an income producing
property, as has always been the
case. Given that these conditions
exist, the property will have a
market value and can be bought
and sold.

The problems with an environ-
mentally impaired property are
primarily ones of uncertainty and
the possibility of a lack of prof-
itability or ability to provide suf-
ficient cash flow to service its
owner’s and creditor’s require-
ments. These conditions result
from both the operation of the
physical facts of the environmen-
tal problem, especially uncon-
tained impairment types: where
the physical parameters of the
problem are difficult or impossi-
ble to establish with certainty or
precision, and from the operation
of law and the governing agencies
that frequently take the approach
of requiring the property owner to
sign a blank check to cover an
unknown cost of remediation.

The Site Remediation Program
established in Illinois appears to
address these major areas of con-
cern. The problem of the uncon-
tained impairment is partially
addressed by the concept of using
the area background as a remedi-

The law puts an end to the

blank check problem by clearly
establishing that the issue is
closed for that owner and any
SUCCESSOrs.

ation goal. This concept prevents
the owner from having to meetan
impossible and impractical stan-
dard of cleanliness and concen-
trates attention on the true issue
of the risk to human health and the
environment, a risk that is pri-
marily dependent on the use to
which the property will be put and
the risk control programs estab-
lished to address those risks.

The legal problems are also
addressed by allowing the owner
ot responsible party to know, at
least within the limits of the engi-
neering precision available, the
cost of remediation required to
obtain a reasonable level of risk.
Further, the law puts an end to
the blank check problem by clear-
ly establishing that—once an
approved remediation program
has been successfully completed—
the issue is closed for that owner
and any successors. Assuming that
all of the scientific and engineering
data associated with the imple-
mentation and successful comple-
tion of the remedial action program
is available to a successor in intet-
est to the property, the market val-
ue of the property should reflect the
fact that the problem has been suc-
cessfully addressed and need not be
a point of further concern. It is even
possible that a property having a
NFR Letter will be more desirable
than one that is pristine because the
user of the property need only be
concerned with not increasing the
level of contamination on the prop-
erty beyond that of the established
area background level, a back-
ground level that would presumably
be zero for a pristine property.

From a purely environmental-
ist’s point of view the latter point
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should be one of the strongest in
favor of this legislation, and cause
to consider supporting similar leg-
islation at the state and national
level. The lllinois law should, giv-
en responsible implementation,
prevent the spread of contamina-
tion to areas not currently subject
to such problems while simulta-
neously stopping an increase in the
existing level of contamination at
already contaminated sites.

The investment strategy that is
most strongly recommended is the
same one that has proven suc-
cessful in other environmentally
impaired situations; there is no
substitute for competent and care-
ful analysis of the likely costs of
dealing with the condition. Given
such an objective and realistic
analysis, very profitable invest-
ment in the ownership and rede-
velopment of a brownfield is pos-
sible, and in Illinois it would
appear to be not only more prof-
itable, but significantly less risky
to the owner and lender as a result
of the Site Remediation Program.

An interesting strategic possi-
bility emerges from the Illinois
Brownfields law: An owner may
wish to aggressively pursue a NFR
Letter as a means of improving the
value of the property on a time
frame that is more appropriate to
the earnings from the property
than might be the case if the sub-
ject is allowed to wait until a sale
1s imminent. A proactive approach
along these lines is likely to gain
support from both environmental
authorities and lenders, and may
be beneficial to the owner’s finan-
cial position given both the exist-
ing Internal Revenue Service posi-
tion as set out in IRS Revenue
Ruling 94-38,21 and, if the owner
is publicly traded, the require-
ments of the Securities and

Exchange Commission’s Staff
Accounting Bulletin 92.22 This
would, of course, be in addition to
any benefits resulting from the
improved market value of the
property once the NFR Letter has
been obtained. i’

Notes

142 USC §§ 9601(as amended) et seq. The
Superfund law, as amended by the Super-
fund Amendments and Reauthorization Act
af 1986 spells out the liability parameters
of polluters under the “polluter pays”
principle. Based on judicial interpreta-
tion, Superfund assigns “strict joint and sev-
eral” liability for all remediation costs to
the “owner, operator, or transporter” of
a hazardous substance released into the
environment, including the owner of the
property on which the substance was
released.

2 Although there is currently no generally
accepted definition of a “brownfield,” the
general usage implies that a brownfield is
a property on which a contaminant is pre-
sent, but a levels that are not sufficient to
qualify that property for superfund (fed-
eral or state) status.

% See Albert R, Wilson, “Emerging
Approaches to Impaired Property Valua-
tion,” Appraisal J. 155 {Apr. 1996} and
“Defining the *Environmentally Impaired
Market Value’ of Real Property,” 3 J. Envel,
L. & Prac., 10 (May/June, 1996).

* A “facility” may be defined far practical
valuation purposes as that volume of soils
or groundwater contaminated by the release
af a risk source. More formal legal defin-
itions are available and should be consulted
in specific circumstances.

A facility as defined by section
101[9] of CERCLA means any
building, structure, installation,
equipment, pipe or pipeline {includ-
ing any pipe into a sewer or publicly
owned treatment works), well, pit,
pond, lageon, impoundment, ditch,
tandfill, storage container, motor
vehicle, rolling stock, or aircraft, or
any site or arca, where a hazardous
substance has been deposited,
stored, disposed of, or placed, or
otherwise come to be located; but
does not include any consumer prod-
uct in consumer use or any vessel.
55 Fed. Reg. 8815 {Thursday,
March 8, 1990) Rules and Regulations.

$The author recognizes that USTs are gov-
erned by the Resource Conservation and
Recovery Act (RCRA) rather than CER-
CLA, but for purposes of discussion and
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generally for the purposes of valuation, the
distinction is not ecritical.

7See Final Policy Toward Owners of Prop-
erty Containing Contaminated Aquifers,
BNA’s Environmental Due Diligence
Guide, EDDG App. 501:1401 (June 1993),
Once again, this policy is based on CER-
CLA, not RCRA, but again the distinction
may not have a major impact on valuation.

8Remediation need not include the removal
of a substance. Under such laws as [llinois
Brownfields for example, remediation
may include insticutional contrals that pre-
vent exposure while leaving rhe substance
in place.

®Effects on the value recovery of the Adja-
Cent property may occur even more quick-
ly than for a nonsource property, possibly
even simaltaneously with the publication by
a reputable authoriry of the fact that a prop-
erry is, in fact, uncontaminated {that is, does
not contain a part of the “facility”),

18 The author has been borhered for years
by an inability to express this difference.
Full credit for pointing out this distinction
and providing the legal language for elu-
cidation of it is due to Jon Furlow, Esq. of
the firm of Michael, Best and Friedrich,
Madison, Wisconsin.

11415 ILCS 5/Tizle XVII, Section 58 et seq.
1214, Intent,

13 “Area Background” means concentra-
tions of regulated substances that are con-
sistently present in the environment in the
vicinity of a site that are the result of nat-
ural conditions or human activities, and not
the result solely of releases at the site.

14415 ILCS 5/58.5(b)(1).

15« In determining Tier IIl remediation
objectives . . . all of the following factors
shall be considered: . . . (B) The use of appro-
priate exposure factors for the current and
currently planned future land use of the site
and adjacent property and the effectiveness
of engineering, institutional, or legal con-
trols placed on the currenc or future use of
the site.” 415 ILCS 58.5(d){3)(B).

16415 1LCS 5/58.10 (a).

17 415 ILCS 5/58.10 (d){7).

18 Broward County (FL) DNRP reclassifi-
cation form letter as of July 1, 19935,
19415 ILCS 5/58.9(a)(2)(E).

20 Albere R. Wilson and Arthur A. Alarcon,
Lender Attitudes with Respect to Source
and Nonsource Impaired Property Mort-
pages, draft paper.

2UJRS Rev. Rul. 94-38, Relating to Tax
Treatment of Certain Hazardous Waste
Cleanup Costs, IRB 1994-25 (June 24,
1994).

21 5taff Accounting Bullerin 92, 17 CFR pt.
211, [Release No. SAB 92], 58 FR 32843
(June 14, 1993).



