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Judge Improperly Defined Relovant Market for NCAA Games, Court Says

A district court erred in its definition of a relevant market and sub-markets
when it enjoined enforcement of the National Collegiate Athletic Assoclation’s
rule limiting competition in men's college basketball, the Sixth Circuit de-
cides. The record, the court finds, does not contain evidence to support a
proper relevant market definition. Page 615 ‘

Flawed’ Statistics Were Admissible, But Can’t Sustain Age Bias Case
Statistics detailing a company’s practice of age discrimination were flawed,
but still were enough to establish & prima facie case, the U.S. Court of Appeals
for the Sixth Circuit says in an unpublished opinion. But the statistics weren't
enough to refute the employer’s proof that dismissals were part of a reduction
in force, the court concludes. Page 619

No Fixed Rule for Testimony on Eyewitness Reliability, First Clrcuit Decldes
The First Circuit declines “to adopt a blanket rule that qualified expert testi-
mony on eyewitness identification must routinely be admitted or excluded.”
Instead, the First Circuit says, courts should examine each case individually,
“taking into account such concerns as the reliability and helpfulness of the
proposed expert testimony, the importance and the quality of the eyewitness
evidence it addresses, and any threat of confusion, misleading of the jury, or
unnecessary delay.” Page 618

Deposition, Affidavit Differences Don’t Warrant Dismissal, idaho Court Says
The Idaho Supreme Court finds a trial judge improperly discounted an ex-
pert’s affidavit that contradicted his earlier deposition testimony. It was “not
proper for the trial judge to assess the credibility of an afflant at the summary
judgment stage when credibility can be tested in court before the trier of fact,”
the state’s top court says. Page 617

Expert May Testify Lawyer Violated Professional Rules, Nevada Court Says
An ethics expert may testify in a malpractice action that the defendant lawyer
violated professional conduct rules, and the trial judge may refer to the rules
when instructing the jury, the Nevada Supreme Court holds in a case of first
impresgion. Page 621

Analysis & Perspective:

Counterpoint: Class Action Appraisal Misconceptions: Author Atbert R. Wil-
son writes this counterpolnt to dispute the analysis article by John A. Kil-
patrick, “Real Estate Issues in Class Certification,” which ran in a previous is-
sue of this Report. Wilson challenges the accuracy of Kilpatrick’s analysis, and
concludes that it “does not provide a sound basis for using the methadologies
and technigues of mass appraisal in support of clags certification.” Page 631

ALSC IN THE NEWS

MODELING: Dose exj)erts.with
computer models of exposure

" pathways are lined up on both

sides for a March 2005 bell-

.wether trial on claims related to

the release of radicactive iodine
from nwclear weapons manu-
facturing facilities. Page 622

METHODOLOGY: Ah FBI forensic
scientist's comparative bullet
lead analysis methodology and
her conclusion—that the bullets’
“analytically indistinguighable”
metallurgical composition was
consistent with having the same
source—were both scientifically
reliable, the Kentucky Supreme
Court decides. Page 620

DAMAGES: A trial. court abused
its discretion in refusing to cer-
tify a class of used car dealers,
the California Court of Appeal,
finds, and tells the trial court on
remand to decide whether the
plaintiff has shown a methadel-
ogy ta prove daumages on a’
classwide basis, Page 626

CONFLICT: Experts” disagreement
on whether Cessna Aircraft Co.
made misrepresentationg to the
Federal Aviation Administration
is an issue to be decided by a
factfinder, not the court on sum-
mary judgment, a Michigan
appeals court holds, Page 825

EXPERT REPORT: A federal court
judge in Florida properly pre-
cluded the plaintiffs from intro-
ducing a late-filed expert withess
report detailing a crash test rec-
reating an accident, the Elev-
enth Circuit rules, Page 623
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Author Albert R. Wilson writes thijs article as a couhterpoinf to an article by John A. Kil-
pratrick, “Real Estate Issues in Class Certification,” 4 FExpert Evidence Report 554

(10/18/04).

Wilson faults Kilpatrick’s analysis on his discussion of hedonic medeling and contingent
valuation as “mass appraisal techniques.” Hedonic modeling and contingent valuation sur-
veys, Wilson says, “are highly unlikely to pass either Daubert or Frye standards as reliable
analytical methodology.” Kilpatrick'’s article, Wilson concludes, “does not provide a sound
basis for using the methodolgies and techniques of mass appraisal in support of class certi-

fication.”

Counterpoint: Class Action Appraisal Misconceptions

By Awsext R, Wison, CRE

Introduction

n an article in the Expert Evidence Report on Octo-
I ber 18, 2004, Dr. John Kilpatrick' put forth a series

of opinions concerning the applicability and accu-
racy of a number of appraisal and academic research
techniques and methodologies for possible application
to class certification. Those opinions appear to be ill-
founded and may lead the reader into a series of unfor-
tunate situations. This article will discuss each of that
author's major opinions and the reasons why those
opinions are lacking in appropriate foundation.

Accuracy of USPAP Standard 1 and 2 Appralsals. The
first opinion of note is that a Uniform Standards of Pro-
fessional Appraisal Practice (USPAF)® Standard (not
Rule) 1 or 2 appraisal is based partially on a “subjec-
tive” evaluation of a situation as if “subjective” were
pejorative. This Implication is misplaced. The market
value of real estate has subjective characteristics and
the proper evaluation of thase characteristics is critical
to the development of an accurate opinion of value.

A buyer is certainly interested in quantitative charac-
teristics such as size of home, size of lot, size of garage,

! Kilpatrick, John A, Ph.D.; “Real Estate Jssues in Class
Certification,” The Bureau of National Affairs, Inc. Expert Evi-
dence Report, Washington, D.C., October 18, 2004.

2 niform Standards of Professional Appraisal Practice,
2002 Edition, The Appraisal Foundation.

Albert R. Wilson, CRE, isa Principal of A. R.
Wilson, LLC and may be reached through

arwilson@arwilson.com.

number of bedrooms, number of baths, existence of a
basement and the like, but they are also interested in
the color of bath fixtures, modernity of fixtures, ar-
rangement of the space, etc. The evaluation of the latter
characteristics i3 subjectlve and these characteristics
are virtually never recorded in an assessor's database.
They may make tens of thousands of dollars of ditfer-
ence in the sale price and market value of a home.
Neighborhood characteristics such as appearance of
the street scene, quality of schools, and crime rate,
among others, are also important and are characteris-
tics that are particularly poor subjects for hedonic¢ mod-
eling. All of these subjective characteristics are appro-
priate for analysis by the appraiser and uging that indi-
vidual's experience and judgment leads to a
fundamentally more accurate assessment of the market
value.
In general, appraigers are expected to render an opir-
ion of market value when compared to sale price in the
e of 110 percent for homogeneous and £13 percent
for heterogeneous residential properties. Hedonic mod-
eling and contingent valuation techniques do not ap-
proach this level of accuracy.
Note that the comparison is between an opinion of
market value® and a sale price,* a price that may or may

® Definition of Market Value: “The most probable price, as
of a specified date, in cash, or in terms equivalent to cash, or in
other precisely revealed terms, for which the specified prop-
erty rights should sell after reasonable exposure in a competi-
rive market under all conditions requisite to a fair sale, with
the buyer and seller each acting prudently, knowledgeably,
and for seif-interest, and assuming that neither is under undue
duress.” The Dictionary of Reul Estate Appraisal, Fourth Edi-
tion, Appraisal Institute, Chicago, 1l}.

< Definition of price: “The term price represents the amount

a particular purchaser agrees 1o pay and a perticular seller
agrees to accept under the circumstances surrounding their
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not reflect all of the ideal characteristics of a market
value opinion. When sale prices are adjusted for depar-
tures from the ideal allowing an apples to apples com-
parison, the market value opinion will'be seen to be sig-
nificantly more accurate,

Applicabllity of USPAP Standard 6—Mass Appraisal
Teckniques. The author of Real Estate Issues in Class
Certification (hereafter Author) predominantly men-
tions two “mass appraisal”’ techniques; hedonic model-
ing and contingent valuation. That these are indeed
mass appraisal techniques is questionable. While re-
gression i8 a recognized mass appraisal technique, he-
donic modeling is not, although the tendency to impre-
cise language is currently resulting in confusion of the
two techniques. Contingent valuation will be discussed
in a following section and is also not a recognized mass
appraisal techniique.® = : T :

Hedonic modeling (more precisely “hedonic analy-
sis™) is an econcmetric concept that seeks to quantita-
tively interpret the coefficients of the variables repre-
senting explanatory characteristics in a regression
model. This is an econometric interpretation that is not
supported by the mathematics of regression.®

In order to conduct a mass appraisal based on regres-
sion statistics, it is necessary to develop & hypothetical
mathematical model that relates those characteristics
believed to be explanatory of a sale price to the sale
price. The hypothetical nature of the regression rela-
tionship must always be kept in mind. There is simply
no scientifically practical or mathematically support-
able method for demonstrating that a given regression
relationship using real-word observational data is the
neorrect” relationship. It is entirely possible that the re-
lationship contains characteristics that are completely
extraneous to the determination of a sale price and yet
offers an apparently predictive contribution to the rela-
tionship.”. :

“The value of the regression model for analytical pur-
poses will. be-primarily judged on the accuracy or preci-
sion of the resultant mean estimated sale pri¢e. The ac-
curacy of this sale price will in turn be partially depen-

transaction. A price; once finalized, refers to a sale or transac-
tion price and implies an exchange; a price’is an accomplished
fact.” The Appraisal of Reul Estate, Twelfth Edition, Appraisal
Institute, Chicago, TNl., 2001, page 19.

5 Note that neither of these so-celled ' mass appraisal® tech-
niques are identified by these names in Standard 6. Further,
this article’s author discussed this lssue with several members
of the [nternational Association of Assessing Officers who con-
firmed this point for both contingent valuation and hedonic
modeling.

&4 survey of 18 textbooks used in college (undergreduate
and graduate) courses on regression mathematics as offered
by mathematics depariments reveals that none of themn contain
a mention of hedotic analysis, Further, all of them clearly state
that it is not possible to determine if a given regression rela-
tionship is the “correct” relationship or that any of the in-
cluded characteristics are meaningful in a causefeffect sense
pasged solely on the regression results, :

7 Probably the most famous of such relationships is the hy-
pothetical relationship between the number of storks sighted
on the island of Bjormholm and the number of live births in
Stockhoelm. This hypothesized relationship has a very high co-
efficient of determination. indicating a potentially strong ex-
planatory relationship. One must doubt, however, that Swed-
ish couples gave serious congideration to the stork population
on 2n island in the Baltic nine months in the future prior to en-
gaging in activities precedent to a birth.

dent on the extent to which the fundamental
assumption of data homogeneity is observed by the ac-
tual data used to develop the model. The mode! will be
most useful and accurate when applied to properties
having the same or very similar characteristics to those
in the data base from which it was developed.

While regression is a recognized mass appralsal
technique, hedonic modellﬁg is nat, atthough
the tendency to imprecise language is currently
resulting in confusion of the two techniques.

A lack of Homogeneity in a class area will imply a
need to develop several regression models, each based
on its own homogeneous data et comparable to some
subset of the class properties. This is an extremely data-
intensive fproc;oas.s requiring the collection of a large
amount of carefully validated data for each regression
model. There may simply not be enough data from simi-
lar areai with similar market conditions and property
types to allow for the development of models having
sufficient precision for the matter at hand.

The Author indicates that a readily accessible source
of data for hedonic modeling is the tax assessors’ files.
While this source is readily available in most cases, it is
rarely of sufficient quality to use in an hedonic model.
Errors such as incorrect improvement descriptions or
incorrectly recorded sale prices are not infrequent, As
will be noted below, even a single erroneous data point
among nearly 20,000 data points is sufficient to produce
an erroneous résult. At best, the use of assessors’ data
(or MLS data) must be accompanied by very thorough
data valldation. L

The Author has opined that the academic literature
supports the use of hedonic analysis and contingent
valuation in preference to Standard 1 and 2 appraisal
methodology. Significant caution must be exercised
prior to reliance on:the academic literature: Academic
research is not subject to the strict requirements of
USPAP Standard 6 or any other recognized standards.
Further, the “peer review” conducted in the academic
literature (and real estate literature generally) Is only
“editorial™ in nature, not “true” or ‘‘scientific” peer re-
view.® The peer review conducted in the real estate field
has been found to generally consist.only of a review of

" the information contained within the four corners of the

document as submitted:by its-author and is therefore of
questionable reliability, Earﬁcularly when statigtical
procedures are employed.

A true or scientific peer review would require the
submigsion of the raw data, details of the validation
work performed on the raw dita, details of any editing

performed on the data, details of all analytical method-

% See Chan, Effie J., “The 'Brave New World' of Daubert:
True Peer Review, Editorial Pecr Review, and Scientific valid-
ity,” New York University Law Review, April, 1095. Cite: 70
N:Y, UL Rev. 100 .

¥ wilson, Albert R., "The Questionable Reliability of the
‘Peer Reviewed' Real Estate Literature, "' Bureau of Nationul
Affairs Expert Evidence Report, January 9, 2004,

12-6-04

COPYRIGHT © 2004 BY THE BUREAU OF NATIONAL AFFAIRS, INC., WASHINGTON, D.C.  EXER

JSSN 1536-1896



vO9ET  vihg

R PP e
" Sp— R BB Y TR -

968T-0EST NSSI  LH0d3H 3ONI0IAT LH34XT

'SP SJOYINY 5,9]0110E SIUL 4

“(£LF6T) GF-L2 'T “TOA ‘S2LaWOU00Y PIt[ddy JO [ELINO[ (AP

anjoA Citadosd SUOPRL] fo FEALETGOY Y] Sussassy 0] Yoroud
-dy wipesdpg v WIHR0ID ' Sewou ] MY Noog ‘UOSUIIV 4,

"LZ7-60Z ‘€01 ‘FE6T ‘AwOMOYT {EInTIOd JO [BU

-Inof ‘s|apojy an|8p, Adadoag suopsH jo sieApuy-aIIN ¥ AN
[ENG) Sy N[RA SI9RIEW UBD) ‘Bueny [ pue "y A UMWS

: ‘12£-80E

17 ‘0BGT ‘SONUOUDIT WK Ja joumer ,, 9ZIS 10T Aq suorsgald

-3y JUCESH Ul £MNqUNY [eUOREDOT Fupudiax, 107 uaum3
-1y Uy !Sp0OD) GRd PUB $3oLl JIU0pIH,, ‘"0 fuosred o,

GUE-LEE 1 [ ‘£RET 'UOHDIOMEEY SONUOUODT UDQLL] Pud A0Sy

|paY upouBWY a1 Jo fnor | 'AuTL J9A0 soenenby a4 Jo
AgEIg 2y} Jo uapeulwexy (eaLnduy uy,, “H T MIEN o

' "GL-89 ‘ET ‘G861

'HONDINOSEY SONUOU00T UDGI[) Pun ;DIST TOY ULy ayl

1sd[eue oy J9)Y "ANfEniE UBYL 3P0 8124 pg WIOS
aq 0y sanmadosd ssoy; JapIsuod 0] [apow Bupne
pte ajqerres afe JU) AEMO[ED 03 |SPOW ) UT pasn
Bureq 1tng Teak oy) |, Anng eod,, SUEST B PRY S9ES
28071 JO JEIGASS N (SPOW JTUOPFY Iy Ul PASN alom
S3ES (J0F'] IWOG 4, FUNI], Ul UOPE[I0STE EIILMOIUIOY
v Lq pauso Lypn Jejesm € JOJ JUAPIOU] UOTEUWIEIU0D
3U3ZUIQ B JO BJUSHIUL I3 JO UONBINISIAU] U¥ JIPISUOD
Lzw301n) pue UoSUD{IY jo sSurpuy &yl alensmip ol

. . . sSsangune jo sedd qiog ay;
19513 ST IOLI3 JUANAINSESUI. 0] ADUBIAI eI pus ‘A
-{enb 1oords ‘uonnyied J1e ‘3'g) s9InquUINe pooyJoqydreu Joj
TenuEsqns g (3215 10| pure ‘afe ‘eouds 0] '%+3) sajnguy
Q8 [EINONNS Jof fletus st Aesul[[eo Aq pasaes Aurenad
-uh wongoymads ayl Jeyl AP SIS reopdw 100,

o AIMBIN AdH B4
apeasad 07 swa3s SUBIS PATISEP YA FJURLILIS00 wegudis
WO 0} JapJ0 Ul RUTURD BJep J[Qusapsaod JO ukped v,,

: e - gmauien A8
aJu Salpws Bsay) Ul SSIELIBAOS PANSBIUISTN Lrew 'pua
w308 * 7 - sufhs parvadxaun MM sajewns? Jpwend arqayRL
~Un JO POOYNAMI] AU} SIFEILUY DPFLINOTIEYS S{U J9T] JNVE]
MOUS [[BUS A% ' "RIED 219U} Ul SYB[eAR Jaqunu Jadrel
194 B wWod) udyel snngume Jo Ieqmunu I8re| § spajaur 0)
950013 S1ayIIEasal AJH I1e A|Jeaul ‘Sel] A[quLIeA paYIo 10}
Tenuajad Sig1 3ONPL O UOTIIAS IWLRACD Jnoge 2ueping
3 sapiaoxd Aioey) ‘(sejELIEAOS) SaiquMea Alojeusidxa
se saInquUie Wy suoissaidxa wic paanpal are fapn wous .
a4 ~SIMses aanwuasardamn Jo Fupodad 3aN09195 )
58 (o s¢ sufis pansap urelqo 03 (SuiydJEss uoiEDgads)
Sujunu wep J0; ew¥ 6[HJa) B way) Suppew s215L0108
-TeyD oM} aARY suotssazdal (eniea Auadold auopal) AdH

19Y1 paIouU Os[e

J9ND04 PUB UOSUDIY ‘sAUTpUY Jeylo Auvew Juowy
‘papn Ul 3q pjhoys padaamns Loyl SIYILEEss

snouEs Aq posn (0T Ueyl asow Buowe sopsualoeseyd.

YOyM IO “[Ppowl B Ul 3PNU] 0} SIISHSIRIRYD JO Jag
-umu ay} 03 v9dsas YA SIAYOIBITH Buowre JUIWIA
I £19a Sea 332y} JEUl PUND] I8MI0ID pUB UOSTIY
- ‘[9POLL B U1 SI|qELTEA Jo Jaquiny wundo U3 pajedn
-$3AU} o JFYIOI) PUE UOSUTHIY 181} PRiou Jounny L
JSIEsgudis 3q UeD SUORIPUCD UGHEDG] 0} 0P SUOD
-BLIBA SSNEJYQ SIUIIDNINGD DIUOPAY JO SI01RUINSD IL)
AupuruLajap Uy JUELOdIO] BIE SUORIPULD 1R} IR JRty)
ayedipuy , Buenf] pue IS PUB ,; ‘SUOSIR] ‘poliad uon
-BW}ED 23 Jo [AUS] 8Y) UM $IFBIIOW SIUILOYIAAD AW
J0 ANIQEISUT 181 BUIPUY ‘SWH JIAO BIqEIS .8 uonenba
FuIsnoy B JO SIUSLILA0) Sy YDIYM 0] JuANX 3Y) sayedn
-§3AUL  MIBIN '$UQNBAIASHO JO JAqUINU adre[ v Joj paau
a ua/qfﬂ Ajpe1vadsa “ja31ew snoduaowioy ATJUIIYNS B
JUGap 01 MOY UG JAJOAD 0] Jo4 SBY SNSUISU0D B Ing 101
-19 UOTIBWINIS® SZIWIUTW 01 JapJo uf Bare Jundwes otp

40 jpwinop o SHurpurg Eaudwg swog SNQUNY Fuisnay] 1)
puswiag pue vohpjuawfag wHeW-SUISNOH,, "A *oifeq .,
EGE-BLE P 0BT ‘Pouang
oumfay fo oumer S1IBNIBIN Autsnoy uedq.)) 16J diysuopeey
omuopay AU} Ul UGDEEA [BUOTIR9S-5501D, A 'H Y0 4,
‘9661 "UlmI] ‘uonTpd
paT L ‘s1apopy uoissaufay Joalyy paflddy UBULIaSSE A WIBLTTIA
‘wipyRIyaeN ‘1 aydelsuyn Leiny 'H (SRUDI ‘Ulo[ 133N 2
UONS ‘so1SnES UOISSAIASI Uo 1x9) Aqundas AUR UNSUO) 4
. ! ‘ajeInooe
-u £jyfry puv sendorddeuy ‘fgeauewaqmm Yloq a ABW $20151
~III BN JUBIILIP Aveauds yilm saydedosd o) ppow Juyy
70 uoneogdde sy pue “uspodur Azemotimed 51 [@pow uols
-$943a1 v dofaArap 01 F195 #I8R SnostaBowWoYy JO 23N 30 1BY) TOT
-gal SIY} 0] §} J] -2JRINOIR SSA] 34 [[IM UGS U] §E D8]
-owIpyD Jayjo Luk Buiaey Auedoid e o) 330 im posfaExs
9q 1SN 4B JEAID 'UOISFAITaT aATUR 2Y) 10] AJBUITISS )BMaoy
1SOW ot aq [ra ATeONBWAEW DU sFeqEIEP Y1 UT SONSLIRE
-reys Auadold usew syl 01 patidde apo uogssasgdes sy Suism
pajenanes soud Sres s\ sLadld 91BE PRIBUITISS UM AU, |
‘g1 ofed ‘g6T ‘T 1 SA00WNN ‘6T [OA 'YILDRS2Y #0)
£ |pay jo jowinor ,'sanss] Jo Aaaing v ivsaaodd Furpuay oy
ptis esTerddy renuspwey,, “Suem 03 IH adroen “aue ,

88 pasn ag quew‘snoa_uasowbq B 213 agodoad )
-eg pus ¢ Jopng ,, polied UoIEWNSS U JO UOHO3[RS au)

. puE SjEJeRKINE SNOAUIFOWIOY JO UOHBIULIP U} IPN[D

-ur suorjenba Sudud JwopIy Bupelnss ul PILAIUNC
-ua swalqoxd 10, pajels ose 3uesn PuUv ZUIT
gy [NJIEN SS3 URAI
anbruyoal ayy Auyewl ‘UoISENISIP Smohmo; @y} ur pesn
[EAIJUT S3UIPLUOD Ay 8oy . Afepeusxoudde aq Afe
-Iaua¥ 1A vonspaad JO JOLID pIBPUEIS St JBL) pajou
20 J9NW 3] "PAAINOD0 SEI] anjea o) aFewsp J Burunn
-131ap jo sesodind Joj Ssafasn Aj[En1ala 51 A08IN008 YIRS
quessad (6 T Sem UBfpaul oy} pue JuvdId 9ETF FBM [BA
-191U] 9OUSPLUOD UL AL ‘Onfea YBny Aneuondaosxe aya
no Buiaser] uanzad Q09°g F JO WINWINEW © 0) Jusdssd
62 F JO WNWIUTG 8-WoL padiuel 18a10)Ul JO [ORLIEA S}
JO SN[EA pardadxa UBSUI 31y PUNOTE [EAIGIU} IUIPTUOD
weoasd g6 Ul L) PA[EBAAI SAINIE -JUNIPOW dIUOPY
pao Apuenbaag 1SOW A1) JO LE JO UOHBLIIIEXS UV 'S
~-POTU DTUOPIY |[# YILM SNSST LOWIWI0D ¥ STUEI Ryung
, UOIBNNE B YoM UT 30URD
-grudis Sue jo Hunpdue [eassl 03 pwdedXa aq JOULED
weoted o T Jo Ademoor uopdipaid y uded 0F 03
Juadied g Jo JIPLO I JO §L INTEA 0} aFwurep papodind
313 SUOTIOB ESE[Y ISQWI u[, ‘S)nsat uorssadfal. at) Buisn
2PEW 9q UBY 1RY) 3)RWNSI 31840008 J50W 3L} J0] Juadsad
0F ¥ jo Kovanaoe we Buipid 0pQ‘oozs 30 Soud parew
-Se uBsuL € 10F §TH'GLY JO J0LR uopodiperd Jo UONEIA
-ap paepuns ¢ Jo ejdwiexa us aplacad Aay], ,* ° ©* [njasn
ajsuiyse [esreadde ey Jopuas o3 @die] 00) Apuanbaly
ST YOIYM ‘S[2POUI UDISSOLIaI W) pauleiqo anfea (pany)
PAIRLILIED AU} JO JOLID PIEPUE]S Y3y 343 S wajqoad sno
-uos aiow Afrepusiod yng pauonuaul Auournuop ssa,, ¥
Teys $[esA3] APTITE U, pus ZIus] AU Jo Burpdau say
-1 B "12A3MOY . ‘[esTesddB S5BW 10 100 [RNUISES UV 5T
[sjapow Suopd SIopay) poyiaus SIY) BIBI0ADE $300q
-1x0] esresdde asom?.; 18] MOYS 5, BUBA, PUS ZIUTT,
sa1E18 JOINY YL Susapogy ucpsy, jo Apqeoiddy

‘uonsonqnd 01 20ud play sl UT SIOIUE UE LO PILILIO]
«Jad U35G SBY MOINQI SAISUINKI UINS SIIYm IDTEISU]
ou Jo mouy [ ‘pauoddns A1iny pue ‘paijdde AnpaLiod ‘g
-udosdde atem SUQHFTPUOD pue sanbruysa) TeanATEue
‘gJBp YR JT SUTILIANRD 0} S1amapaal-ayldq Apuapiadap
.Ul PAIEPI[BA 5 USYL PINOMA UGHRULIOJU! §1U ‘sasA|edn
agoy) Jo sNuNsal Ayl pue ‘gjep S 0) pandde sadoo

EES (ET "ON ¥ "1OA)

JAILDIdSHId ¥ SISATYNY




634 (Val. 4, No. 23}

ANALYSIS & PERSPECTIVE

corrected the ysar built for all of the homes—except
one—the maodel indicated a 13 percent diminution in
property values in the area served by the water district.
When the one remaining age was corrected—without
disturbing any of the balance of the analyst’s proce-
dures, data or apalytical package—the diminution in
value disappeared. The correction of one single item of
data within the (approximately) 19,800 items of data
(11 per sale) used in the study resulted ina complete re-
versal of findings.

As noted by Atkinson and Crocker, and others, hedo-
nic models are highly unstable and almost totally lack-
ing in predictive accuracy, They are also fertile fields
for data mining to find just the right combination of
characteristics to illustrate whatever point the modeler
wishes to make. Hedonic modeling is in fact a rubber
ruler.

Applicabiifty of ‘Contingent Valuation.” The Author
stated: “The panel [referring to the Blue Ribbon Panel
on Contingent Valustion, hereafter, the Panel] has
deemed survey methods (specifically contingent valua-
tion) as providing a reasonable starting point for a judi-
cial determination of vahue and damages in contamina-
tion cases.” '

‘rhe Panel did make this statement. But, the Panel
also pointed out (1) that contingent valuation is limited
in application to the elicilation of non-use values, (2)
the extremely high cost of performing a creditable con-
tingent valuation survey (several hundreds of thou-
sands of dollars for a minimal survey), (3) that the best
known attempt to determine the relationship between a
value predicted by the methodology and the value of a
marketabie good resulted in a 50 percent overestimate
of value. These and other caveats expressed by the
Panel in their report makes clear that this methodology
is not suitabie for. purposes of valuing a market good
such as real estate.?® The Panel further makes it abun-
dantly clear that deviation from their specific require-
ments for a properly conducted contingent valuation ef-
fort will render the results of any such survey highly
suspect if not completely invalid.*!

0 Federal Register, Vol. 58, No. 10, January 15, 1983, Pro-
posed Rules, Department of Commerce, National Oceanic and
Atmospheric Administration, 15 CFR Chapter IX, Appendix
—Report of the NOAA Panel on Contingent Valuation.

70 'y this section we try to lay down a falrly complete set
of guidelines, compliance with which would define an ideal CV
survey. A CV survey does not have to meet each of these gnide-
lines fully in order to qualify as a source of reliable informa-
tion to-a damsage assessment process, Many departures from
the guidelines or even a single seripus deviation would, how-
ever, suggest unreliability prima facie.” TV Survey Guidelines,
Federal Register, Vol. 58, No: 10, January 15, 1983, Proposed
Rules, Department of Commerce, National Oceanic and Atmo-
spheric Administration, 15 CFR Chapter 1I¥, Appendix
I—Report of the NOAA Panel on Contingent Valuation.

Hedonic models are highly unstable and almost
totally Ilckim_'_in predictive accuracy. The models
are also fertile fiekds for data mining to find
Just the right combination of characteristics to
illustrate whatever point the modeler wishes
to make. Hedonic modeling is in fact a rubber

' ruler.

A careful reading of the Panel’s complete report will
reveal that even if some party were willing to pay the
seyeral hundreds of thousands of dollars necessary to
meet the strict requireinents set forth by the Panel for a
creditable contingent valuation survey, any results
would have.fo be viewed with even more skepticism
than that applicable to hedonic modeling results.

A Fundamental lssue: Damage to Valie -vs. Locational
Premiums.. Unfortunately, some of the academic litera-
ture using mass appraisal methodologies a3 described
by the Author can:be misconstrued to- mean that all
properties-in a given geographic area have been dam-
aged by a particular disamenity. In reality, properties in
a given geographic area may be worth less {or more)
than similar (comparable) properties-in another area.
However, this may not constitute a damage to value,
and may be simply a demonstration of the real estate
adage of “location, location, location.” That is, they
nave been influenced by a locational premium, albeit a
negative locational premivm when compared fo a loca-
tion considered “superior” by the market.

Damage to value is an ownership- and highly time-
specific issue dependent on the influence of conditions
known to the typical marketplace participant at the
time of purchase, and the influence (if any} of & change
in market conditions resulting in a change in market
value after the date of purchase. If the change results in
a negative impact on vaiue, then that specific owner
may have been damaged, but no owner purchasing af-
ter the effective date of the new market knowledge will
have suffered a damage because the market value at the
date of purchase will be governed by the market's new
knowledge. ‘

Note that: “*A market value appraisal is also based on
whatever the ‘normal’ or ‘typical’ conditions are in the
marketplace for the property appraised in a time frame
that is consistent with the date of value in the ap.
praisal.”2* Unfortunately some of the academic and

22 5 dvisory Opinion 22, Uniform Standards of Professional
Appraisal Practice, 2002 Edition, The Appraisal Foundation,
page 207, line 80 et seq.
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other r 'E’Qi'a\x"gh_ers have. failed to recognize that it is the
knowledge of the typical market participant at the time
of evaluation that is definitive and tend to hypothesize
other conditions such as “complete” knowledge. The
market value and sale price have nothing to do with hy-
pothetical conditions, only with the actual conditions in
the marketplace as required by USPAP.

Conclusions. “Real Estate Issues in Class Certifica-
tion" does not provide a sound basis for using the meth-
odologies and techniques of mass appraisal in support
of class certification. In fact, the use of such techniques
can lead to embarrassingly erroneous conclusions.
There are a number of reasons for this.

The mathematical limitations of regression statistics
do not permit the level of precision necessary to docu-
ment or quantify a diminution in value resulting from
some alleged disamenity. Further, hedonic modeling
generally is prone to data mining and frequently resuits
in a rubber ruier effect that.allows any party to derive
whatever conclusions they wish from the same data.

Put simply, hedonic modeling and contingent
valuation surveys are highly unllkely to pass either
Daubert or Frye standards as refiable analytical
methodology.

The use of contingent valuation survey methods is
completely out of place in a real estate setting for two

reasoris. First, such techniques were never intended for,
and generally cannot be used for the quantitative analy-
sig of market goods, Second, whenever such techniques
have been tested against a real market good, the error
rate has been found to be excessive.

Put simply, hedonic modeling and contingent valua-
tion surveys are highly unlikely to pass either Daubert
or Frye standards as reliable analytical methodology.

Damage to value is a time-of-ownership specific is-
sue. ‘The fact that properties in an area sell for a legser
price than, similar properties in. another area is not a
demonstration of damage to vatue, only of the import of
location. For damage to occur, an owner must purchase
the property under one set of market conditions, and
then have those market conditions changed after pur-
chase by some outside agency, resulting in a reduced
market value. Determining whether damage has oc-
curred requires the individual appraisal of the property
in the before- and after-market conditions— appraisals
generally conducted under Standards 1 and 2, not Stan-
dard 6.

It may be possible to apply Standard 6 mass appraisal
techniques in support of a class damage argument, but
the data requirements to develop creditable regression
models for such an application would be daunting, 10
say the least, and may simply not be possible.
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